UNI TED STATES OF AMERI CA
DEPARTMENT OF HOUSI NG AND URBAN DEVELOPMENT
OFFI CE OF ADM NI STRATI VE LAW JUDGES

The Secretary, United States
Department of Housing and Urban
Development, on behalf of

Metropolitan Milwaukee Fair Housing
Council, Inc., CORRECTED COPY

Charging Party,
HUDALJ 05-90-0931-1
V. Dat ed: May 18, 1993

Kenneth S. Wilkowski, Sr.,

Respondent.

Kenneth S. WI kowski, Sr., pro se

Kat herine L. Charlton, Esquire
For Conpl ai nant

Ant oi nette Barksdal e, Esquire
For the Gover nnent
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Adm ni strative Law Judge

I NI TI AL DECI SI ON
St atenent of the Case
This proceeding arises out of a conplaint filed by
Metropolitan M I waukee Fair Housing Council, Inc.,

("Conpl ai nant") all eging that Kenneth S. WI kowski, Sr.,
(" Respondent”) violated the Fair Housing Act, 42 U S.C. § 3601



et seq. (sonetinmes "the Act"), by placing a classified newspaper
advertisenment in the Hartford Tinmes-Press that stated a
preference, limtation, and discrimnation on the basis of
famlial status. The Departnment of Housing and Urban

Devel opnent ("HUD," "the Secretary,"” or "the Charging Party")

i nvestigated the conplaint, and after deciding that there was
reasonabl e

cause to believe that a discrimnatory act had occurred, issued
a Charge of Discrimnation against the Respondent on Septenber
30, 1992, alleging violations of § 804(c) of the Act (42
U S C. 8§ 804(c)) and 88 100.50(b)(4), 100.75(a), (c)(1) and (2)
of the regulations codified in Part 24 of the Code of Federal
Regul ati ons.

Respondent filed an Answer to the Charge on Decenber 17
1992.* After Conplainant was granted perm ssion to intervene, an
oral hearing was held on January 12, 1993, in M| waukee,

W sconsin, at the close of which the parties were ordered to
file proposed findings of fact, conclusions of law, and briefs
in support thereof. The last brief was received March 19, 1993.

Fi ndi ngs of Fact

1. Conplainant is a private, nonprofit organization with
four major prograns: counseling victins of housing
di scrim nation; providing a variety of educational and
i nformati onal services concerning housing; investigating housing
di scrimnation conplaints received fromnenbers of the
communi ty; and researchi ng housing discrimnation patterns in
the greater MIwaukee area. TR 6-7.2

2. At all times material herein, Respondent was the sole
owner of a two-unit residential townhouse |ocated at 523 and 525
East Avenue, Hartford, Wsconsin. Stipulation; TR 1

lRespondent's Answer was filed untinely; it should have been filed on or
bef ore Cctober 30, 1992. On Decenber 10, 1992, before Respondent filed his
Answer, the Charging Party noved for a default judgnent based on Respondent's
failure to prosecute his case. Although Respondent's failure to file a
timely Answer could have justified a default Order, the Charging Party's
noti on was deni ed because Respondent had appeared in the proceeding pro se

2The follow ng reference abbreviations are used in this decision: "TR"
for "Transcript"; "SX." for "Secretary's exhibit"; and "RX." for
"Respondent's exhibit."



3. The Hartford Tines-Press is a newspaper published in
Hartford, Wsconsin, a town near M| waukee. In early March of
1990 Respondent placed an advertisenent in the Hartford Ti nes-
Press advertising an apartnent for rent. TR 128.

4. The follow ng classified advertisenent appeared in the
March 8, 1990, issue of the Hartford Ti nes-Press:
FOR RENT

Del uxe, two famly town house, 2 bedroom 1
1/ 2 baths, attached garage wi th opener.
Private full basement ww d. hookups. Big
yard, patio, sand box, swing set. One
child, no snoking, no pets. May 1. $550.

SX. 4. The sanme advertisenent, with the addition of a tel ephone
nunber, 673-2733, appeared in subsequent issues of the Hartford
Ti mes-Press on March 22, March 29, and April 5, 1990. SX 5-7.
Respondent' s tel ephone nunber in 1990 was 673-2733. TR 128.

5. On May 23, 1990, Conplainant filed a famlial status
housi ng discrimnation conplaint with HUD that cited the
Hartford Ti mes-Press advertisenent. Respondent was notified of
the conplaint on May 29, 1990. Stipulation; TR 1, 120.
Neverthel ess, simlar advertisenents were published in later
editions of the Hartford Tinmes-Press on June 28, July 5, July
12, July 26, and August 2, 1990. The advertisenent published on
June 28, 1990, and those that followed onmtted the date ("Muy
1") that had appeared in earlier advertisenments and added the
phrase, "Inmedi ate occupancy." SX. 8-12.°3

6. The Hartford Tines-Press billed Respondent for the
adverti senents described in Findings of Fact 4 and 5; Respondent
did not protest the bills or the content of the advertisenents;
and the bills were paid. RX. 1, 2, 3; TR 103-04, 125.

7. The Hartford Tines-Press prohibits its enpl oyees from
conmposi ng the text of classified advertisenents. TR 18-19, 67-
68.

8. Menbers of Conplainant's staff discovered the March 8
advertisenent while researching housing advertisenents in

3The Charge of Discrimnation was amended at hearing to include all nine
of the advertisenents that were introduced into evidence. TR 46-51.



M | waukee- area publications. That discovery pronpted the staff
to contact the Hartford Tinmes-Press, prepare a nmenorandum
regardi ng the advertisenent, discuss the matter with | egal
counsel, prepare a conplaint, and forward the conplaint to HUD.
SX. 3, TR 13. These activities engaged conplainant's staff for
a total of two hours at a cost of $50 per hour. SX 3.

Subsi di ary Findi ngs and Di scussi on

The Congress passed the Fair Housing Act to "[e]nsure the
renoval of artificial, arbitrary, and unnecessary barriers when
the barriers operate invidiously to discrimnate on the basis of
i nperm ssible characteristics.” United States v. Parnma 494 F.
Supp. 1049, 1053 (N.D. Chio 1980), rev'd on other grounds, 661
F.2d 562 (6th GCr. 1981), cert. denied, 465 U S. 926 (1982).

See also United States v. City of Black Jack, 508 F.2d 1179 (8th
Cr. 1974), cert. denied, 422 U.S. 1042 (1975); cf. Giggs v.
Duke Power Co., 401 U. S. 424 (1971). The Act was designed to
prohibit "all forms of discrimnation [even the] sinple-mnded."
Wllians v. Matthews Co., 499 F.2d 819, 826 (8th Gr. 1974).

On Septenber 13, 1988, the Act was anended to prohibit,
inter alia, housing practices that discrimnate on the basis of
famlial status.® 42 U S.C. 88 3601-19. "Fanmilial status," is
defined by the Act as "one or nore individuals (who have not

attai ned the age of eighteen years) being domciled with ... (1)
a parent or another person having | egal custody of such
i ndividual or individuals ...." 1d. at 8 3602(k); 24 CF.R 8§

100.20. In other words, the Act prohibits discrimnation

“I'n amendi ng the Act, Congress recognized that "fanmlies with children
are refused housing despite their ability to pay for it." HR Rep. No. 711,
100th Cong., 2d Sess., at 19 (1988). Congress cited a survey finding that 25
percent of all rental units exclude children and that 50 percent of all
rental units have policies restricting famlies with children in sonme way.
Id., citing Marans, Measuring Restrictive Rental Practices Affecting Fanilies
with Children: A National Survey, Ofice of Policy Planning and Research,
HUD (1980). The survey also found that al nost 20 percent of families with
children were forced to live in undesirable housing due to restrictive
housi ng policies. I1d. Congress therefore intended the 1988 anmendnments to
remedy these problens for families with children.



against famlies with children.

Section 804(c) of the Act makes it unlawful to:

make ... any ... statenent ... with respect

tothe ... rental of a dwelling that

i ndi cates any preference, limtation, or

di scrimnation based on ... famlial status
or an intention to make any such

preference, limtation, or discrimnation.

Id. at 8 3604(c). This provision applies to all witten or oral
statenents nmade by a person engaged in the rental of a dwelling,
i ncludi ng advertisenents. 24 C F.R 8§ 100.75(b), (c)(1) and

(2).

Language subjected to section 804(c) analysis is to be
interpreted naturally as it would be interpreted by an ordinary
reader. Ragin v. New York Times Co., 923 F.2d 995, 999 (2nd

Cr.), cert. denied, = US |, 112 S.C. 81 (1991); United
States v. Hunter, 459 F.2d 205, 215 (4th Cr.), cert. deni ed,
409 U. S. 934 (1972). | find that the phrase, "One child,"” in

the advertisenents at issue would be interpreted by the ordinary
reader to nean that the unidentified housing provider did not
want to rent to tenants with nore than one child and preferred

torent to tenants with one or no children. In other words, the
adverti senent on its face expresses a preference, limtation, or
di scrimnati on based on fanmlial status. It is therefore an

unl awf ul advertisenent. See HUD v. Edel stein, 2 Fair Housing-
Fair Lending (P-H) para. 25,018 at 25,238 (HUDALJ Dec. 9, 1991),
aff'd without op., No. 92-3025 (6th Cr. QOct. 23, 1992)(The
phrase "1 Child" in newspaper advertisenents violated fam i al
status provisions of 8§ 804(c) of the Act.).

In defense, Respondent contends that the Charging Party
failed to prove that the offending adverti senents were his.
Furthernore, he asserts that when he and his girlfriend went to
the offices of the newspaper to place a "For Rent"
adverti senent, he told the newspaper representative (presumably
Ms. Jeanette Kroening, the Ofice Manager®): "Kids K" He
argues that he did not request use of the phrase, "One child,"

SRespondent' s description of the newspaper representative fits the
description of Ms. Kroening. TR 124-25.



or any other |anguage to that effect.

Respondent's defenses nust be rejected. The Charging Party
satisfied its burden to prove that the unlawful advertisenents
were placed by Respondent. Although the March 8, 1990,
advertisenent did not contain any information identifying
Respondent, all of the subsequent versions of that advertisenent
i ncl uded Respondent's tel ephone nunber. Furthernore, the
description of the property in the adverti senment nmatches
Respondent's own description of his rental property as set out
in his Answer to the Charge of Discrimnation. The
advertisenents at issue describe Respondent's rental property.

The O fice Manager for the Hartford Tines-Press, Ms.
Jeanette Kroening, directly contradi cted Respondent’'s contention
that he did not choose the wording of the advertisenment. She
said that she clearly remenbered Respondent comng into the
office to place an advertisenent and that she believed she
served him al though she conceded the possibility that someone
else in the office could have taken his advertisement.® She also
testified that she did not choose the phrase, "One child," for
use in Respondent's advertisenment, because, consistent with
conmpany policy, she never conposes classified advertising copy.
She said that, with the exception of obviously unacceptable
| anguage, her newspaper publishes exactly what the customer
wants, word for word. The newspaper offers only mnor editorial
assistance to its classified advertising custoners, and
custoners are always asked to revi ew and approve adverti sing
copy before publication. TR 41-42.

I conclude that Ms. Kroening was a nore credi ble w tness
t han Respondent. After exam ning her at sonme | ength about her
duties and the advertising operations of the newspaper, | found
her testinony, although arguably subject to quibble on occasion,
basically forthright, consistent, and believable. Her deneanor
was that of someone honestly attenpting to recount the truth to
the best of her ability. She did not claimto renmenber either
too nuch or too little about events that occurred nore than
three years ago -- indications of a | ess-than-candid w tness.
Furt her, unlike Respondent, she has no apparent economc
interest in the outconme of this proceeding.

8 nasmuch as Respondent's description of the person with whom he dealt
fits Ms. Kroening, her nenory on this point appears sound. See TR 45-46.



Respondent's version of events cannot be credited. The
Charging Party's original Charge of Discrimnation focused on
the advertisenent published on March 8, 1990. At trial the
evi dence showed that offending adverti senents had been published
nine times fromMarch 8 through August 2, 1990. The Chargi ng
Party notified Respondent on May 29, 1990, that a conpl aint had
been received concerning the March 8 advertisenent, yet simlar
advertisenents with the sane of fendi ng | anguage were publi shed
five nore times over the next two and a half nonths. Wen
pressed on cross-exam nation to explain why he failed to take
corrective action, Respondent first attenpted to avoid answering
t he question, then suddenly and for the first tine in this
proceedi ng claimed that he had, in fact, contacted the newspaper
to conplain, but that he could not renmenber when or wi th whom he
spoke. TR 123-26.” To credit Respondent's story one woul d have
to suppose that Ms. Kroening, wthout authority and for no
apparent reason, decided on her owmn to limt Respondent's
prospective tenants to those with no nore than one child.

Furt her, one would have to suppose that the newspaper pronptly
and accurately responded to a request to renove "May 1" and add
"I medi at e occupancy” to advertisenents appearing after May 29,
1990, but refused to honor Respondent's request to delete the
phrase, "One child." Considering the record as a whole, these
are unbel i evabl e suppositions.

Despite Respondent's clains to the contrary, he is
responsi ble for the phrase, "One child," that appeared in the
adverti senents. When Respondent placed the advertisenents with
the Hartford Ti nes-Press, the newspaper and Ms. Kroening becane
his agents. Even if we assune, arguendo, that Ms. Kroening
conposed the advertisenent copy rather than Respondent,
Respondent neverthel ess remai ns responsi bl e, because the duty of
a housing provider to prevent housing discrimnation cannot be
del egated to an agent. See Walker v. Crigler, 976 F.2d 900, 908
(4th Gr. 1992); Hamlton v. Svatik, 779 F.2d 383, 388 (7th CGr.
1985); Green v. Century 21, 740 F.2d 460, 465 (6th Cir. 1984);
Marr v. Rife, 503 F.2d 735, 741 (6th Cr. 1974); M chigan
Protection & Advocacy Service v. Babin, 799 F.Supp. 695, 717
n.46 (E.D.Mch. 1992); Saunders v. General Servs. Corp., 659
F. Supp. 1042, 1059 (E D.Va. 1987); Davis v. Mnsards, 597

"™M's. Kroening had no nmenory of Respondent's alleged conplaint. TR 103-
04.



F. Supp. 334, 344 (N.D. Ind. 1984); United States v. Youritan
Construction Co., 370 F. Supp. 643, 649 (N.D. Cal. 1973), nodified
on ot her grounds, 509 F.2d 623 (9th Cr. 1975), cert. denied,
421 U.S. 1002 (1975); See al so Restatenent (Second) of Agency,
Sec. 94 (1958). The preponderance of the evidence shows that
Respondent has violated § 804(c) of the Act. 42 U.S.C. §
3604(c).®

Damages

Section 812(g)(3) of the Act provides that upon a finding
that a respondent has violated the Act, an adm nistrative | aw
judge shall order "such relief as may be appropriate, which may
i nclude actual damages suffered by the aggrieved person.”

42 U.S.C. 8 3612(g)(3). Respondent has violated the Act through
conduct that has caused actual, conpensabl e damages to
Compl ai nant. The tine and noney that a fair housing

organi zation |i ke Conpl ai nant spends pursuing a | egal remedy for
housi ng discrimnation diverts tinme and noney away fromthe
organi zation's other functions and goals. In other words,

di scrimnation costs the organization the opportunity to use its
resources el sewhere. These "opportunity costs" for the

di versi on of resources should be recouped fromthe party
responsible for the discrimnation. See United States v.
Balistrieri, 981 F.2d 916, 933 (7th Cr. 1992)(Damages awar ded
to a fair housing organi zation [Conpl ainant in the instant case]
for time and noney deflected to | egal efforts by housing
discrimnation.); Village of Bellwod v. Dwi vedi, 895 F.2d 1521
1526 (7th G r. 1990)("These are opportunity costs of

di scrimnation, since although the counseling is not inpaired
directly, there would be nore of it were it not for the
discrimnation."); Saunders v. General Servs. Corp., 659 F.
Supp. 1042, 1060 (E.D. Va. 1987)(%$2, 300 for "diversion of
resources"); Davis v. Mansards, 597 F. Supp. 334, 348 (N.D. Ind.
1984) ($4, 280 for out-of -pocket expenses).

Bef ore hearing, Conplainant's staff spent a total of two
hours on this case at a total cost of $100. That tinme could

8Respondent ni stakenly argues, "the Defendant accused nust be allowed the
constitutional right to the presunption of innocence until the proof of guilt
i s established beyond a shadow of a doubt for any wrong doing." This is a
civil, not a crimnal, proceeding. In order to prevail, the Charging Party
need only prove its case by a preponderance of the evidence.



have been spent on other matters but for Respondent's

di scrimnatory conduct. TR 107-109. Conplainant will receive
an award of $100 as conpensation. Although Conpl ai nant
request ed danages of $250 on its own behalf, there is no
evidence in the record to support an award | arger than an anount
sufficient to conpensate Conplai nant for the diversion of
resources caused by Respondent.

Civil Penalties

To vindicate the public interest, the Act authorizes an
adm ni strative |law judge to inpose civil penalties of no nore
t han $10, 000. 00 upon first-time violators of the Act. 42 U S.C
8§ 3612(g)(3); 24 CF.R 8 104.910(9g)(3). The Governnent
requests civil penalties in the anount of $500.00 agai nst
Respondent .

The |l egislative history of the 1988 Fair Housi ng Anendnents
Act includes these conmments about civil penalties:

The Committee intends that these civi

penal ties are maxi mum not m ni num
penalties, and are not automatic in every
case. \Wien determ ning the anmount of a
penal ty agai nst respondent, the ALJ should
consi der the nature and circunstances of the
vi ol ati on, the degree of culpability, and
any history of prior violations, the
financial circunstances of that respondent
and the goal of deterrence, and other
matters as justice may require.



H Rep. No. 711, 100th Cong., 2d Sess. at 37 (1988). Respondent
has no history of housing discrimnation violations. Although
the discrimnation was intentional, there is no evidence that
any particul ar honeseeker was injured by Respondent's conduct.
As the owner of only one rental unit, Respondent is not the sort
of professional |andlord who could be expected to have been
fully aware of all of the famlial status provisions of the Act
in early March of 1990, |less than a year after the effective
date of the amendnents providing protection to tenants with
children.?®

Evi dence regardi ng respondents' financial circunstances is
peculiarly wthin their know edge, so they have the burden of
i ntroduci ng such evidence into the record. |If, as here, a
respondent fails to produce credible evidence mlitating agai nst
assessnment of a civil penalty, a penalty nmay be inposed w t hout
consi deration of financial circunstances. See Canpbell v.
United States, 365 U. S. 85, 96.

Respondent and other simlarly situated housing providers
nmust conme to understand that advertising, standing alone, may
violate the Fair Housing Act, and that a |andl ord need not
exclude all children in order to be guilty of unlawf ul
discrimnation. The need for deterrence is particularly acute
in this case because Respondent continued to run unl awf ul
adverti senents |long after the Governnment notified himthat the
adverti senents were illegal, ignored the Charge of
Discrimnation until he was faced with a default notion shortly
before trial, and then attenpted to shift responsibility for his
unl awf ul conduct onto the Hartford Ti mes-Press. These facts
al one woul d support a civil penalty far larger than the $500. 00
penal ty sought by the Charging Party but I will inpose the
penalty the Charging Party seeks.

I njunctive Relief

To preclude future discrimnation, the Act authorizes the
injunctive relief requested by the Secretary in the follow ng

®Respondent asserts for the first tine on brief that he has never
discrimnated against fanmilies with children during the four years he has
owned the rental property, and that all of his tenants except one have had
two children. That assertion cannot be credited: it istoo late, self-
serving, and not subnitted under oath.



Oder. 42 U S.C. 8§ 3612(g)(3). See Park View Heights Corp. v.
Cty of Black Jack, 605 F.2d 1033, 1036 (8th Cr. 1979) cert.
deni ed, 445 U. S. 905 (1980).

O der
It is hereby ORDERED t hat:

1. Respondent is permanently enjoined fromadvertising the
rental of a dwelling in any manner that indicates a preference,
[imtation, or discrimnation based on fam|lial status;

2. Respondent shall cease using any advertisenent for the
rental of a dwelling that expresses a limt on the nunber of
chil dren acceptable, such as "One child";

3. Respondent shall institute internal recordkeeping
procedures adequate to conply with the requirenents in this
Order with respect to the rental of 523-525 East Avenue,
Hartford, Wsconsin, and any other real properties he owns or
manages or hereafter acquires or nanages. Respondent wil|
permt representatives of HUD to inspect and copy all pertinent
records at any and all reasonable tinmes and upon reasonabl e
notice. Such representatives of HUD shall endeavor to m nimze
any inconvenience to Respondent fromthe inspection of such
records;

4. On the last day of each six-nonth period begi nning June
30, 1993, (twice a year) and continuing for three years fromthe
date this Oder becones final, Respondent shall submt reports
containing the followng information to HUD s Chi cago Regi onal
O fice of Fair Housing and Equal Opportunity, 626 Wst Jackson
Boul evard, Chicago, Illinois 60606-6765:

a. Alog of all persons who applied for occupancy at
523- 525 East Avenue, Hartford, Wsconsin, and any ot her
residential rental property owned or nanaged by Respondent
during the six-nmonth period preceding the report, indicating the
nane and address of each applicant, the nunber of persons to
reside in the unit, the nunber of bedroons in the unit for which
t he applicant applied, whether the applicant was rejected or
accepted, the date on which the applicant was notified of
acceptance or rejection, and if rejected, the reason for such
rejection; and



b. A copy of any advertisenents for the rental of the
property at 523-525 East Avenue, Hartford, Wsconsin, or any
other residential rental property Respondent owns or manages
during the period this Oder is effective;

5. Wthin ten days of the date upon which this O der
becones final, Respondent shall pay actual damages of $100.00 to
Conpl ai nant ;

6. Wthin ten days of the date upon which this O der
beconmes final, Respondent shall pay a civil penalty of $500.00
to the Secretary of HUD

7. Respondent shall submit a witten report to this
tribunal within fifteen days of the date this Order becones
final detailing the steps taken to conply with this O der.



This Order is entered pursuant to 42 U . S.C. Sec. 3612(g)(3)
and the regulations codified at 24 CF. R Sec 104.910, and w ||
becone final upon the expiration of thirty days or the
affirmance, in whole or in part, by the Secretary within that
tinme.

/s/

THOVAS C. HEI NZ
Adm ni strative Law Judge

Dated: May 18, 1993.



